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§744.2

(2) If controls set forth under more
than one section of part 744 apply to a
person, the license requirements for
such a person will be determined based
on the requirements of all applicable
sections of part 744, and license appli-
cations will be reviewed under all ap-
plicable licensing policies.

(b) Steps. The following are steps you
should follow in using the provisions of
this part:

(1) Review end-use and end-user prohi-
bitions. First, review each end-use and
end-user prohibition described in this
part to learn the scope of these prohibi-
tions.

(2) Determine applicability. Second, de-
termine whether any of the end-use
and end-user prohibitions described in
this part are applicable to your
planned export, reexport, or other ac-
tivity. See Supplement No. 1 to part
732 for guidance.

(c) A list of entities is included in
Supplement No. 4 to this part 744 of the
EAR (Entity List). The public is hereby
informed that these entities are ineli-
gible to receive any items subject to
the EAR without a license to the ex-
tent specified in the supplement. No
License Exceptions are available for
exports and reexports to listed entities
of specified items, except License Ex-
ceptions for items listed in §740.2(a)(5)
of the EAR destined to listed Indian or
Pakistani entities to ensure the safety
of civil aviation and safe operation of
commercial passenger aircraft, and in
the case of entities added to the Entity
List pursuant to §744.20, to the extent
specified on the Entity List.

[61 FR 12802, Mar. 25, 1996, as amended at 62
FR 51370, Oct. 1, 1997; 63 FR 64324, Nov. 19,
1998; 66 FR 50091, Oct. 1, 2001; 68 FR 34194,
June 6, 2003; 69 FR 56694, Sept. 22, 2004; 69 FR
65369, Nov. 12, 2004; 70 FR 10867, Mar. 7, 2005]

§744.2 Restrictions on certain nuclear
end-uses.

(a) General prohibition. In addition to
the license requirements for items
specified on the CCL, you may not ex-
port or reexport to any destination,
other than countries in the Supple-
ment No. 3 to this part, any item sub-
ject to the EAR without a license if at
the time of the export or reexport you
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know! the item will be used directly or
indirectly in any one or more of the
following activities described in para-
graphs (a)(1), (a)(2), and (a)(3) of this
section:

(1) Nuclear explosive activities. Nuclear
explosive activities, including research
on or development, design, manufac-
ture, construction, testing or mainte-
nance of any nuclear explosive device,
or components or subsystems of such a
device.23

(2) Unsafeguarded nuclear activities.
Activities including research on, or de-
velopment, design, manufacture, con-
struction, operation, or maintenance of
any nuclear reactor, critical facility,
facility for the fabrication of nuclear
fuel, facility for the conversion of nu-
clear material from one chemical form
to another, or separate storage instal-
lation, where there is no obligation to
accept International Atomic Energy
Agency (IAEA) safeguards at the rel-
evant facility or installation when it
contains any source or special fission-
able material (regardless of whether or
not it contains such material at the
time of export), or where any such obli-
gation is not met.

1Part 772 of the EAR defines ‘“knowledge”
for all of the EAR except part 760, Restric-
tive Trade Practices and Boycotts. The defi-
nition, which includes variants such as
“know” and ‘“‘reason to know’’, encompasses
more than positive knowledge. Thus, the use
of “know” in this section in place of the
former wording ‘““know or have reason to
know’’ does not lessen or otherwise change
the responsibilities of persons subject to the
EAR.

2Nuclear explosive devices and any article,
material, equipment, or device specifically
designed or specially modified for use in the
design, development, or fabrication of nu-
clear weapons or nuclear explosive devices
are subject to export licensing or other re-
quirements of the Directorate of Defense
Trade Controls, U.S. Department of State, or
the licensing or other restrictions specified
in the Atomic Energy Act of 1954, as amend-
ed. Similarly, items specifically designed or
specifically modified for use in devising, car-
rying out, or evaluating nuclear weapons
tests or nuclear explosions (except such
items as are in normal commercial use for
other purposes) are subject to the same re-
quirements.

3Also see §§744.5 and 748.4 of the EAR for
special provisions relating to technical data
for maritime nuclear propulsion plants and
other commodities.
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(3) Safeguarded and unsafeguarded nu-
clear activities. Safeguarded and
unsafeguarded nuclear fuel cycle ac-
tivities, including research on or devel-
opment, design, manufacture, con-
struction, operation or maintenance of
any of the following facilities, or com-
ponents for such facilities: 4

(i) Facilities for the chemical proc-
essing of irradiated special nuclear or
source material;

(i) Facilities for the production of
heavy water;

(iii) Facilities for the separation of
isotopes of source and special nuclear
material; or

(iv) Facilities for the fabrication of
nuclear reactor fuel containing pluto-
nium.

(b) Additional prohibition on exporters
or reexporters informed by BIS. BIS may
inform an exporter or reexporter, ei-
ther individually by specific notice or
through amendment to the EAR, that a
license is required for export or reex-
port of specified items to specified end-
users, because BIS has determined that
there is an unacceptable risk of use in,
or diversion to, any of the activities
described in paragraph (a) of this sec-
tion. Specific notice is to be given only
by, or at the direction of, the Deputy
Assistant Secretary for Export Admin-
istration. When such notice is provided
orally, it will be followed by a written
notice within two working days signed
by the Deputy Assistant Secretary for
Export Administration. The absence of
any such notification does not excuse
the exporter or reexporter from com-
pliance with the license requirements
of paragraph (a) of this section.

(c) Exceptions. Despite the prohibi-
tions described in paragraphs (a) and
(b) of this section, you may export
technology subject to the EAR under
the operation technology and software or
sales technology and software provisions
of License Exception TSU (see
§740.13(a) and (b)), but only to and for
use in countries listed in Supplement
No. 3 to Part 744 of the EAR (Countries
Not Subject to Certain Nuclear End-

4Such activities may also require a spe-
cific authorization from the Secretary of En-
ergy pursuant to §57.b.(2) of the Atomic En-
ergy Act of 1954, as amended, as implemented
by the Department of Energy’s regulations
published in 10 CFR 810.

§744.2

Use Restrictions in §744.2(a)). Notwith-
standing the provisions of Part 740 of
the EAR, the provisions of §740.13(a)
and (b) will only overcome General
Prohibition Five for countries listed in
Supplement No. 3 to Part 744 of the
EAR.

(d) License review standards. The fol-
lowing factors are among those used by
the United States to determine wheth-
er to grant or deny license applications
required under this section:

(1) Whether the commodities, soft-
ware, or technology to be transferred
are appropriate for the stated end-use
and whether that stated end-use is ap-
propriate for the end-user;

(2) The significance for nuclear pur-
poses of the particular commodity,
software, or technology;

(3) Whether the commodities, soft-
ware, or technology to be exported are
to be used in research on or for the de-
velopment, design, manufacture, con-
struction, operation, or maintenance of
any reprocessing or enrichment facil-
ity;

(4) The types of assurances or guar-
antees given against use for nuclear ex-
plosive purposes or proliferation in the
particular case;

(5) Whether the end-user has been en-
gaged in clandestine or illegal procure-
ment activities;

(6) Whether an application for a li-
cense to export to the end-user has pre-
viously been denied, or whether the
end-use has previously diverted items
received under a license, License Ex-
ception, or NLR to unauthorized ac-
tivities;

(7) Whether the export would present
an unacceptable risk of diversion to a
nuclear explosive activity or
unsafeguarded nuclear fuel-cycle activ-
ity described in §744.2 of this part; and

(8) The nonproliferation credentials
of the importing country, based on con-
sideration of the following factors:

(i) Whether the importing country is
a party to the Nuclear Non-Prolifera-
tion Treaty (NPT) or to the Treaty for
the Prohibition of Nuclear Weapons in
Latin America (Treaty of Tlatelolco)
(see Supplement No. 2 to part 742 of the
EAR), or to a similar international le-
gally-binding nuclear nonproliferation
agreement;
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(ii) Whether the importing country
has all of its nuclear activities, facili-
ties or installations that are oper-
ational, being designed, or under con-
struction, under International Atomic
Energy Agency (IAEA) safeguards or
equivalent full scope safeguards;

(iii) Whether there is an agreement
for cooperation in the civil uses of
atomic energy between the U.S. and
the importing country;

(iv) Whether the actions, statements,
and policies of the government of the
importing country are in support of nu-
clear nonproliferation and whether
that government is in compliance with
its international obligations in the
field of nonproliferation;

(v) The degree to which the govern-
ment of the importing country cooper-
ates in nonproliferation policy gen-
erally (e.g., willingness to consult on
international nonproliferation issues);

(vi) Intelligence data on the import-
ing country’s nuclear intentions and
activities.

[61 FR 12802, Mar. 25, 1996, as amended at 61
FR 64284, Dec. 4, 1996; 62 FR 25459, May 9,
1997; 67 FR 55598, Aug. 29, 2002]

§744.3 Restrictions on Certain Rocket
Systems (including ballistic missile
systems and space launch vehicles
and sounding rockets) and Un-
manned Air Vehicles (including
cruise missile systems, target
drones and reconnaissance drones)
End-Uses.

(a) General prohibition. In addition to
the license requirements for items
specified on the CCL, you may not ex-
port, reexport, or transfer (in-country)
an item subject to the EAR, without a
license if at the time of the export, re-
export or transfer you know the item:

(1) Will be used in the design, devel-
opment, production or use of rocket
systems or unmanned air vehicles ca-
pable of a range of at least 300 Kilo-
meters in or by a country listed in
Country Group D:4 of Supplement No. 1
to part 740 of the EAR.

(2) Will be used, anywhere in the
world except by governmental pro-
grams for nuclear weapons delivery of
NPT Nuclear Weapons States that are
also member of NATO, in the design,
development, production or use of
rocket systems or unmanned air vehi-
cles, regardless of range capabilities,

15 CFR Ch. VII (1-1-06 Edition)

for the delivery of chemical, biological,
or nuclear weapons; or

(3) Will be used in the design, devel-
opment, production or use of any rock-
et systems or unmanned air vehicles in
or by a country listed in Country
Group D:4, but you are unable to deter-
mine:

(i) The characteristics (i.e., range ca-
pabilities) of the rocket systems or un-
manned air vehicles, or

(ii) Whether the rocket systems or
unmanned air vehicles, regardless of
range capabilities, will be used in a
manner prohibited under paragraph
(a)(2) of this section.

NOTE TO PARAGRAPH (&) OF THIS SECTION:
For the purposes of this section, ‘“Rocket
Systems” include, but are not limited to,
ballistic missile systems, space launch vehi-
cles, and sounding rockets. Also, for the pur-
poses of this section, ‘‘unmanned air vehi-
cles” include, but are not limited to, cruise
missile systems, target drones and recon-
naissance drones.

(b) Additional prohibition. BIS may in-
form, either individually, by specific
notice, or generally through amend-
ment to the EAR, that a license is re-
quired for a specific export, reexport or
transfer of specified items to a certain
end-user, anywhere in the world, be-
cause there is an unacceptable risk of
use in or diversion to activities de-
scribed in paragraphs (a)(1) or (a)(2) of
this section. Specific notice is to be
given only by, or at the direction of,
the Deputy Assistant Secretary for Ex-
port Administration. When such notice
is provided orally, it will be followed
by a written notice within two working
days signed by the Deputy Assistant
Secretary for Export Administration.
However, the absence of any such noti-
fication does not excuse non-compli-
ance with the license requirements of
paragraphs (a)(1), (a)(2), or (a)(3) of this
section.

(c) Exceptions. No License Exceptions
apply to the prohibitions described in
paragraph (a) and (b) of this section.

(d) License Review Standards. (1) Ap-
plications to export, reexport or trans-
fer the items subject to this section
will be considered on a case-by-case
basis to determine whether the export,
reexport or transfer would make a ma-
terial contribution to the proliferation
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